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Dear Review Manager,

Please find attached a submission from the Auatréirchaeological Association Inc. (AAA)
on the Key Issues and Draft Recommendation docureattng to the Queensland Indigenous
Cultural Heritage Acts Review. The AAA providedabmission to the original Indigenous
Cultural Heritage Acts Review in February 2009 th8ligh some of the AAA’s concerns in
that submission have been addressed in the Kegdstacument, the vast majority have been
ignored. The AAA finds this disappointing and rensaconcerned that major flaws in the
legislation, flaws that deny the efficacy of Indigeis heritage management in Queensland,
remain.

AAA has made recommendations regarding most comysrud the Key Issues document.
This submission is arranged in accordance wittatrengement of discussion paper itself, viz,
with comments relating to each of the Parts ofAbes themselves. In summary, these
recommendations are:

1. Part 1 — Definitions of heritagélthough the definitions of heritage provided forthe Acts
are sound, the provisions pootect all forms of Indigenous heritage thus defined@oer,
with protection generally only afforded to tangibleritage at the expense of intangible
heritage.

2. Part 2 — Ownership of heritaggwareness training is important and the AAA wobkl
pleased to provide advice on the development a@fiaihg programme.

3. Part 3 — Protection of Indigenous herita§AA has three areas of recommendations

regarding protection of heritage:

a. The coupling of native title parties and Indigenbesitage parties disenfranchises many traditional
owner and traditional custodian groups who, for ynaasons, are not able to participate in the aativ
title process;

b. Proponents still have the primary role in estalitighbuty of Care. This is contrary to best-pragtic
cultural heritage management planning;

c. Alternatives to cultural heritage agreements cabeatndorsed by professional heritage managerssinle
Indigenous Parties have also endorsed the agreemerdo otherwise would be in breach of
professional codes of ethics;




4. Part 4 - Identifying Indigenous Partiéhe use of Native Title as the principal basis fo
identifying Indigenous Patrties is flawed and regsimodification to ensure that all traditional
owners with a connection to country are able téigpate in heritage management.

5. Part 5 — Collections manageme@bnsiderable resourcing of the Cultural Heritage
Conservation Unit (CHCU) or the Department of Eamment and Resource Management is
needed if the Database and Register are to bectedreipdated, and made reliable. The
current processes for placing heritage onto thalizse or Register will not ensure adequate
planning information is available, nor will they@at for the recognition of Indigenous
living heritage.

6. Part 6 - Cultural Heritage Studies (CHiSSultural Heritage Studies will only be meanirigfu
if the CHS process is linked to cultural heritagee@ments and CHMPs.

7. Part 7 — Cultural Heritage Management Plans (CHMP% separation of significance
assessment from the CHMP process is not acce@alilest practice cultural heritage
management.

8. Part 8 — Investigation and enforcemedfrmal workshops would be a more effective way to
encourage compliance with the Acts than a webteea

9. Part 9 — Miscellaneoufeview of the Acts in five years will be neededitidress issues
ignored in the current review.

For each of these areas we have provided detagedss$ion in the attached submission, and
have made recommendations for improvements to the A

We conclude our submission with the same overagctégnommendation, made in February
2009, for the establishment of an Independent Brebgs Cultural Heritage Board to oversee
the implementation of Indigenous cultural heritaggnagement planning in Queensland.

Please address all correspondence regarding thsission to the AAA’s representative for
the ICHA Review, Dr Annie Ross, who may be contdéts follows:

Dr Annie Ross

School of Social Science
University of Queensland

St Lucia, QLD 4072

Phone: 07 3365 1450

Fax: 07 3365 1544

E-mail: annie.ross@ug.edu.au

Yours sincerely,
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Dr Lynley Wallis

President, Australian Archaeological Association In
Aboriginal Environments Research Centre
University of Queensland

St Lucia QLD 4072
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Executive Summary

This submission has been prepared by the Australienaeological Association Inc.
(AAA). Members include professional archaeologigtisoriginal people (many of whom
are also professional archaeologists), archaedtglents, and others with an interest in
Queensland Indigenous heritage. The Associatjonireipal concerns are:

1. Part 1 — Definitions of heritagélthough the definitions of heritage provided forthe Acts are
sound, the provisions twotect all forms of Indigenous heritage thus defined@er, with
protection generally only afforded to tangible kege at the expense of intangible heritage.

2. Part 2 — Ownership of heritag&wareness training is important and the AAA wobhklpleased
to provide advice on the development of a traignggramme.

3. Part 3 — Protection of Indigenous heritag&A has three areas of recommendations regarding
protection of heritage:

a. The coupling of native title parties and Indigenbesitage parties disenfranchises many traditional
owner and traditional custodian groups who, for ynaasons, are not able to participate in the aativ
title process;

b. Proponents still have the primary role in estaliigibuty of Care. This is contrary to best-pragtic
cultural heritage management planning;

c. Alternatives to cultural heritage agreements cabeatndorsed by professional heritage managers
unless Indigenous Parties have also endorsed tkeragnt. To do otherwise would be in breach of
professional codes of ethics;

4. Part 4 - Identifying Indigenous Parti@ihe use of Native Title as the principal basisid@ntifying
Indigenous Parties is flawed and requires modificato ensure that all traditional owners with a
connection to country are able to participate inthge management.

5. Part 5 — Collections manageme@onsiderable resourcing of the Cultural Herit@gaservation
Unit (CHCU) or the Department of Environment andg&®&ce Management is needed if the
Database and Register are to be corrected, updatddnade reliable. The current processes for
placing heritage onto the Database or Registemaillensure adequate planning information is
available, nor will they allow for the recognitiofi Indigenous living heritage.

6. Part 6 - Cultural Heritage Studies (CHSSyltural Heritage Studies will only be meaningful
the CHS process is linked to cultural heritage egrents and CHMPs.

7. Part 7 — Cultural Heritage Management Plans (CHMP®} separation of significance assessment
from the CHMP process is not acceptable as bestipeecultural heritage management.

8. Part 8 — Investigation and enforcemefarmal workshops would be a more effective way to
encourage compliance with the Acts than a webkitgea

9. Part 9 — Miscellaneou&eview of the Acts in five years will be neededaddress issues ignored
in the current review.

We conclude our submission with a recommendatiothi® establishment of an
Independent Indigenous Cultural Heritage Boardviersight the implementation of
Indigenous cultural heritage management plannir@ueensland.



Preamble

The Australian Archaeological Association (AAA) repents archaeologists and cultural
heritage practitioners (including Aboriginal archkmists and cultural heritage
practitioners) from all over Australia. This sulssion is a compilation of the views of over
70 members of the AAA. Comments have been gatiferedan internet discussion site,
established expressly for this Review, and fronswision about the legislation held during
the AAA Annual Conference held at Flinders UnivrsAdelaide, in December 2009.

The AAA provided a submission to the original Ineligpus Cultural Heritage Acts Review
in February 2009. Although some of the AAA’s comein that submission have been
addressed in the Key Issues document, the vastitgagbthe Associations concerns have
been ignored. The AAA finds this disappointing aachains concerned that major flaws in
the legislation, that deny the efficacy of Aborigiimeritage management in Queensland,
remain.

Introduction

Will the recommended changes to the Acts improve Indigenous cultural
heritage management in Queensland?

Although many of the proposed changes toAheriginal Cultural Heritage Act 200®ill
address aspects of AAA’s original concerns, someuoimost significant concerns have not
been addressed.

One of the major concerns raised in our originahsigsion was an overarching concern that
relates to the Acts as a whole, rather than toviddal parts of the Acts. This concern
relates to the fact that tidoriginal Cultural Heritage Act 2008 essentially identical to
theTorres Strait Islander Cultural Heritage Act 2003he very different culture of the
Torres Strait should be recognised in a uniquautallheritage act for this cultural group —
an act that provides for the unique culture, speoéeds and special interests of Torres
Strait Islander people, which may be very differfeom those of mainland Indigenous
peoples.

Other more specific concerns are:

1. Non-physical heritage (i.e. intangible heritagehsas song, dance, story, etc.) is still not
adequately addressed,;

2. The cultural landscape setting for Aboriginal hegé is not sufficiently recognised;

3. Duty of Care requirements are assessed by devetdpneponents and not independent
heritage assessors or the regulatory authority;

4. Significance assessment is separated from theralltaritage agreement process,
including CHMPs; and

5. An Independent Indigenous Cultural Heritage Boas ot been considered.

The limited opportunity for the regulatory authgrio monitor development activity and
ensure best practice cultural heritage managerm@mplemented lessens the effectiveness
of the Act.



Issues

Part 1  Definitions of heritage; management of archaeological
heritage; awareness and CHM training

Concern 1.1 — Definitions in the act are not implem  ented in practice

Definitions of Aboriginal heritage are wide-rangiagd concur with current cultural

heritage discourses. It is worth noting that UNESGas defined cultural heritage as

follows:
Cultural heritage is not limited to material marsfations, such as monuments and objects
that have been preserved over time. This notiom @leompasses living expressions and the
traditions that countless groups and communitiesldwide have inherited from their
ancestors and transmit to their descendants, int wexses orall(UNESCO 2003).

Although thedefinition of Aboriginal heritage meets best practice cultbeitage, the
practice of cultural heritage management as pravide¢he Act, and in recent examples of
the implementation of the Act, ignore many aspetthe definitions.

Case study

To illustrate this problem we present a recent casay:
On the Darling Downs north of Toowoomba lies a magremonial site, the Gummingurru
Aboriginal stone arrangement. Originally this sitas a men’s initiation site, and was part
of a complex of sites used by Jarowair and othepfes en route to the Bunya festival in the
Bunya Mountains. Some 3km east of Gummingurrieweamen’s initiation site. Evidence
for this women'’s site exists today only in the fofroral testimony. No physical evidence of
its existence survivdsf. Section 12 of the Act) The women'’s site is threatened by a
proposed housing development, betause no physical evidence for its existence survives
it cannot be protected according to CHCU staff.

Until the provisions of the Act enforce the defimits for Aboriginal heritage, the Act will
not meet its stated aims to:

Respect Aboriginal knowledge, cultural and tradiéibpractices;

Recognise Aboriginal people as guardians of hegitag

Maintain Indigenous knowledge and promote undedstanof Aboriginal culture;
Allow Aboriginal people to reaffirm obligations taw and country.

Recommendation 1.1
The AAA recommends that the ACHA be amended so that the heritage places that meet
the definitions of heritage in the act are able to be protected.




Concern 1.2 — Recognition of archaeological sitesa s part of Aboriginal

heritage
Recommendations for amendment of the Act to includeisions to recognise that some
heritage values, such as buried archaeologicalraBtemay not be significant to
Indigenous peoples, yet are clearly part of thegewbus heritage of Queensland, are
supported. As key stakeholders in the identifmand management of archaeological
heritage places, the AAA requests recognition exdbvelopment of relevant legislative or
regulatory provisions.

Recommendation 1.2

The AAA recommends that professional and qualified cultural heritage managers, with
experience in Indigenous cultural heritage management, working closely with Indigenous
stakeholders/boards/advisory groups etc. be included as stakeholders in any drafting of
legislative or regulatory provisions relating to the protection of archaeological heritage
places.

Concern 1.3 — Recognition of the need for awareness and capacity-raising
strategies, including establishment of best-practic e heritage
management training.

Recommendations for implementing strategies toem®e awareness of the provisions of the

Act, including the roles for Aboriginal Parties aimeritage professionals, and the benefits of

heritage management, are supported. As key sthlaylan heritage management practice

and training, the AAA requests recognition in ie thevelopment of relevant legislative or
regulatory provisions.

Recommendation 1.3

The AAA recommends that professional and qualified cultural heritage managers, with
experience in Indigenous cultural heritage management, working closely with Indigenous
stakeholders/boards/advisory groups etc. be included as stakeholders in any drafting of
legislative or regulatory provisions relating to awareness and capacity-raising strategies,
including establishment of best-practice heritage management training.

Part 2 Ownership and possession of cultural heritage

It is difficult to legislate for many of the concerraised in this Part of the Key Issues paper.
Proposals to implement awareness and capacityrgaase worthwhile and the AAA, with a
membership that includes a large number of pradessicultural heritage managers and
University lecturers, is well-placed to provide @amce and assistance in the development of
ideas in this area.

Recommendation 2.1

The AAA recommends that professional and qualified cultural heritage managers, with
experience in Indigenous cultural heritage management, working closely with Indigenous
stakeholders/boards/advisory groups etc. be included as stakeholders in the development
of awareness and capacity-raising strategies aimed to address concerns relating to
ownership, storage and management of Indigenous cultural heritage.




Part 3  Protection of Indigenous cultural heritage

This Part of the Acts addresses several relateédsdparate issues. These issues can be
grouped under the following headings:

» Engaging Aboriginal Parties and Torres Strait Id&mParties;
and

» Establishing Duty of Care;
and

» Developing Alternative Cultural Heritage Managemelsns

The amalgamation of a wide range of elements irstimgle Part of the Acts is problematic,
and part of the problem with the protection of jehous heritage in Queensland is related
to the complexity of this part of the Acts. Inglsubmission the three themes that underpin
Part 3 of the Acts are discussed individually.

Concern 3.1 — Engaging Aboriginal Parties and Torre s Strait Islander Parties

This issue is closely linked to the matters raisellart 4 of the Key Issues discussion paper.
While identification of Aboriginal Parties and Teg Strait Islander Parties is coupled with
native title registration, there will always be Alginal peoples and Torres Strait Islanders
disenfranchised by these Acts. There are a langgoer of Indigenous Australians who, for
a variety of reasons, cannot register a native ¢itim, yet have close connections to
country and cultural heritage. There are no recenuations in the Key Issues discussion
paper which address the problems of involving guatiitional custodians of cultural
heritage.

AAA has investigated the mechanisms used in otta¢es and territories of Australia for the
identification of key Indigenous parties with respt cultural heritage issues. The AAA
argues that the provisions of tNerthern TerritoryAboriginal Sacred Sites Act 20@6e the
most relevant to the situation in Queensland.hénNorthern Territory, the term ‘custodian’
is used to identify appropriate Indigenous cultinaiitage managers. A ‘Custodian’ is
defined in section 3 of thidorthern TerritoryAboriginal Sacred Sites Act 200& mearian
Aboriginal who, by Aboriginal tradition, has respshility for that site!

Further discussion of this term has been providealdiscussion paper oRdssible Reforms
To The Legislative Arrangements For Protecting Tiiadal Areas And Objectsprepared
by the Central and Northern Lands Councils (200@) published by the Federal Minister
for Environment, Arts and Heritage. In this docuntni¢is further stated that:
identification of traditional custodians is perfoech by the AAPA [Aboriginal Areas
protection Authority] or the Land Councils (i.eetindependent Indigenous body) and not
the proponent — an approach that is viewed by thiefnational] Prosser Repods best
practice(Central Land Council and Northern Land council 200

Recommendation 3.1

The AAA recommends that mechanisms to identify Aboriginal Parties (and Torres Strait
Islander Parties) be decoupled from native title provisions and that traditional custodian
status be recognised in a similar way to that used in the Northern Territory Aboriginal
Sacred Sites Act 2006.




Concern 3.2 - Alternative Cultural Heritage Agreeme  nts

We endorse the recommendation to require all allteritage agreements, including
ILUAs and alternatives to CHMPs to include expnegsrence to cultural heritage
management. However, such agreements will contmuemain outside the mainstream
cultural heritage management planning process sitiey are registered with CHCU in the
same way as CHMPs.

Recommendation 3.2
The AAA recommends that all cultural heritage agreements, whether formal CHMPs,
ILUAS, or other agreements, be registered with CHCU in the same way as CHMPs.

Concern 3.3 — Alternatives to a cultural heritage a  greement

The AAA is extremely concerned at proposals thditallow development proponents to
undertake development activities without any caltineritage agreement. The AAA is
aware that, at times, it may be difficult to reagfieement on cultural heritage management,
especially where an important development actwity destroy important cultural heritage.
However, proposals to:

» Allow proponents to negotiate with individual autised nominees, rather than with
Aboriginal Parties, has the potential to lead tlying or even corruption;

» Allow ‘a member of a relevant professional orgatisa(e.g. archaeologists,
anthropologists, historians)’ to ‘certify the prommt has established a plan for
managing cultural heritage that meets prescribemudstrds’ if agreement between
proponents and Aboriginal Parties has not beetigedin 60 days is unethical.

* Any ‘archaeologist, anthropologist or historian’ ewvould agree to undertake such
an activity could not be regarded as professiomais indicates that the Acts should
include a provision for the registration of herggugrofessionals, or for standards of
education and experience of cultural heritage assg$o be demonstrated before
any person can be recognised as a ‘professiondfage assessor.

In the first case, legitimate traditional custodiame even further disenfranchised by this
process.

Recommendation 3.3.1

The AAA recommends that under no circumstances should ‘nominees’ be authorised to
negotiate on cultural heritage matters on behalf of traditional custodians. Such a
proposal is contrary to traditional Aboriginal decision-making arrangements, and
disenfranchises legitimate traditional custodians of cultural heritage.




In the second case, archaeologists, anthropolagistdistorians are to be given a
responsibility greater than that of traditional togsans in the management of cultural
heritage. No qualified, professional archaeolg@isthropologist or historian would
undertake to make such a certification without @orginal Party having endorsed such
action. To do so is against the Codes of Ethialohajor professional and discipline
associations (copies available on request). Cdytab members of AAA (nor members of
the professional Australian Association of ConsgltArchaeologists Inc.) could make such
a certification without being charged with an offeragainst the codes of Ethics and the
Constitutions of both Associations.

Recommendation 3.3.2

The AAA recommends that, because no ethical, qualified, professional cultural heritage
assessors (archaeologists, anthropologists, historians) would ever certify an activity not
previously approved by traditional custodians, alternative measures to overcome inertia in
the heritage assessment process be developed. The AAA recommends that professional
and qualified cultural heritage managers, with experience in Indigenous cultural heritage
management, working closely with Indigenous stakeholders/boards/advisory groups etc.
be included as stakeholders in the development of such measures.

In the third case, as there are no requirementsruthe Acts for heritage assessors to be
registered with a professional organisation, ohfenitage assessors to have any professional
training or experience in cultural heritage managetnthe proposed amendments to the
Acts leave the door open for unqualified personddonm abilities as heritage professionals
and to act unethically.

Recommendation 3.3.3

The AAA recommends that, because no ethical, professional cultural heritage assessors
(archaeologists, anthropologists, historians) would ever certify an activity not previously
approved by traditional custodians, measures to ensure that only qualified, experienced,
professional cultural heritage assessors are ever employed as heritage assessors be
developed. The AAA recommends that professional and qualified cultural heritage
managers, with experience in Indigenous cultural heritage management, working closely
with Indigenous stakeholders/boards/advisory groups etc. be included as stakeholders in
the development of such measures.

Concern 3.4 — Establishing when cultural heritage a  greements are required

This concern lies at the heart of the AAA’s consawith heritage protection under the Acts.
Our original submission contained a detailed disimmsof the AAA’s concerns regarding
the implementation of the Duty of Care Guidelin®ne of our major concerns has been
addressed in the Key Issues discussion paper. tthaur original discussion as
Appendix A.

Our key concern in February 2009 was that developmeponents would self-assess the
Duty of Care required of their developments. Depels are rarely skilled in cultural
heritage identification, nor are they trained talerstand the possible impacts of previous
disturbance on Aboriginal heritage places.



It is vitally important that the assessment ofrieed for cultural heritage assessment be
undertaken by either:

* A gualified heritage assessor, working with Abanggi Parties or Torres Strait
Islander Parties;
or
» The regulatory authority (as occurs in other stafesustralia) with the regulatory
authority resourced to allow this to occur.

Recommendation 3.4.1

The AAA recommends that the Duty of Care provisions of the Act be amended to provide
that the requirement for cultural heritage assessment to be undertaken either by a heritage
professional, working with Indigenous Parties, or by the regulatory authority.

The recommendation in the Key Issues discussiorrdap the establishment of a ‘code
stipulating when proponents must seek to maketaralheritage agreement’, including a
code to identify if buried heritage could be adedrsaffected by development, is supported
by the AAA. As experts in this field, AAA would besen to provide advice in the
development of such a code.

Recommendation 3.4.2

The AAA recommends that the AAA, or any other professional and qualified cultural
heritage managers, with experience in Indigenous cultural heritage management,
working closely with Indigenous stakeholders/boards/advisory groups etc. be considered
a stakeholder in any development of a code stipulating when proponents must seek to
make a cultural heritage agreement.

Part 4 Indigenous Parties and Cultural Heritage Bodies

Our original submission contained a detailed disimmsof the AAA’s concerns regarding

the way Aboriginal Parties (and Torres Strait Id@anParties) are defined and identified in
the Indigenous Heritage Acts. Few of these corscbave been addressed in the Key Issues
discussion paper. We attach our original discusa®Appendix B.

The discussion paper addresses the important conegarding the ‘last claim standing’
provisions, and AAA endorses these recommendatiblmsvever there are many situations
where, for a number of reasons, Aboriginal peoples$ Torres Strait islanders are not in a
position to claim native title, yet they have sfyand unarguable connections to country
and cultural heritage. To continue to privileggiséered native title claimants over all other
legitimate traditional custodians is to continugi®empower many Indigenous cultural
heritage owners. AAA implores those undertakiregyReview of Indigenous Cultural
Heritage Acts to work with traditional custodianslaelevant stakeholders to seek an
alternative to coupling Indigenous Party statu$ witive title provisions.

In our discussion in Section 3.1 above, we notatl AAA has investigated the mechanisms
used in other states and territories of Australialie identification of key Indigenous



parties with respect to cultural heritage issuBse AAA argues that the provisions of the
Northern TerritoryAboriginal Sacred Sites Act 20@6e the most relevant to the situation in
Queensland. In the Northern Territory, the terostodian’ is used to identify appropriate
Indigenous cultural heritage managers. A ‘Custodmdefined in section 3 of the

Northern TerritoryAboriginal Sacred Sites Act 208 meartan Aboriginal who, by
Aboriginal tradition, has responsibility for thaite'.

Further discussion of this term has been providealdiscussion paper oRdssible Reforms
To The Legislative Arrangements For Protecting Tiiadal Areas And Objectsprepared
by the Central and Northern Lands Councils (200@) gublished by the Federal Minister
for Environment, Arts and Heritage. In this docuni¢is further stated that:
identification of traditional custodians is perfoech by the AAPA [Aboriginal Areas
protection Authority] or the Land Councils (i.eetindependent Indigenous body) and not
the proponent — an approach that is viewed by theefnational] Prosser Repods best
practice(Central Land Council and Northern Land council 280

Recommendation 4.1

The AAA recommends that mechanisms to identify Aboriginal Parties (and Torres Strait
Islander Parties) be decoupled from native title provisions and that traditional custodian
status be recognised in a similar way to that used in the Northern Territory Aboriginal
Sacred Sites Act 2006.

Recommendation 4.2

The AAA recommends that the Queensland government works with traditional custodians
and relevant stakeholders to seek an alternative to coupling Indigenous Party status with
native title provisions.

Part 5 Collection and Management of Information

A number of important aims have been identifiethis part of the Key Issues discussion
paper, including aims such as:

* Improve the comprehensiveness of the database®gisters;
* Provide information to help identify Indigenous fRes;
» Enable the protection of cultural heritage.

However no specific information on haw any of thases are to be achieved has been
provided. Until more information is available tA&A is unable to comment on any of
these desirable aims.

Any improvement to the database and register egLire:

* An audit of all heritage databases and registe@ueensland to extract data missing
from the central database and register;

* An audit of all reports and CHMPs and alternativétuzal heritage agreements to
extract data missing from the central databaseegidter;



* An audit of all publications on Indigenous cultun&ritage in Queensland to extract
data missing from the central database and repaster

» Resourcing of a ground-truthing review of all datathe database and register to
assess whether or not heritage places have sureiestbn or development or other
activity and update the information on the conditad each place on the register.

This will require substantial resourcing.

Recommendation 5.1

The AAA recommends that the Queensland government provides resourcing to undertake
a thorough audit of information relating to Indigenous heritage in Queensland to allow the
central database and register to be checked, corrected and updated.

Part 6 Cultural Heritage Studies

Cultural Heritage Studies (CHS) are rarely usetishould be a compulsory prelude to any
and every cultural heritage agreement including G8MBest-practice cultural heritage
management planning requires that planning is plet®y assessment, including the kind
of assessment required in a CHS. Cultural Herigtgelies have little relevance outside the
planning process.

The recommendations for amendments to encouragadtbption of the CHS process,
outlined in the Key Issues discussion paper, vélineffective without linking the CHS
process to the cultural heritage assessment andRCptbcess. This is the situation in
Victoria, where new legislation that is similarQueensland’s has recently been adopted,
and this has been the policy in New South WalesmiBaia, South Australia, Western
Australia and the Northern Territory for many years

Recommendation 6.1

The AAA recommends that Cultural Heritage Studies be linked to the cultural heritage
assessment and CHMP process. AAA recommends that undertaking a CHS should be a
mandatory prelude to any and all cultural heritage assessments, including CHMPs and
alternative cultural heritage agreements.
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Part 7 Cultural Heritage Management Plans

Our original submission contained a detailed disimmsof the AAA’s concerns regarding
provisions for cultural heritage management plagmmthe Indigenous Heritage Acts. Few
of these concerns have been addressed in the Begslsliscussion paper. We attach our
original discussion as Appendix C.

The Key Issues discussion paper addresses onbotieerns about consultation period and
the role of the Land court. Other serious issu& been ignored.

Concern 7.1 — The limited formal triggers fora CHM P

The CHMP is the most important component of anyucal heritage management process.
A CHMP should be a compulsory componenalbfdevelopment proposals, as occurs in
Victoria. At the very least, the need for a CHMBabe assessed by professional heritage
assessors working with Indigenous parties, or ggibmal staff in the regulatory authority.

Recommendation 7.1

The AAA recommends that assessment of the need for cultural heritage assessment be
undertaken be assessed either by a heritage professional, working with Indigenous Parties,
or by the regulatory authority.

Concern 7.2 — The separation of significance assess  ment from management
planning
Best practice cultural heritage management (e.g:aBoharter 1999; Pearson and Sullivan
1995) emphasises that significance ngustle cultural heritage decision-making. Without
physical assessment of a proposed developmenglddalvirtually impossible to predict
the occurrence of cultural heritage and henceimpossible to produce a CHMP that takes
account of Indigenous knowledge of heritage, anmttems for management, conservation,
or salvage. Such unreliability and uncertainty lesd to accidental discovery of, and
subsequent harm to, cultural heritage that carydidaelopment and distress traditional
owners.

Recommendation 7.2

The AAA recommends that a cultural heritage assessment of all proposed developments be
undertaken as a mandatory part of the cultural heritage assessment process. Cultural
heritage assessments should be undertaken by a qualified heritage professional, working
with Indigenous Parties.

Part 8 Investigation and enforcement

AAA generally supports the recommendations relatinthis Part of the Acts, however
AAA notes that simply publishing requirements oa DERM website is insufficient to
meet awareness requirements. Compliance with the @uld be encouraged better via
workshops or other face-to-face education anditrgiopportunities, which could then be
supported via Internet information. AAA, becaus@®oexperience in this area, would be
keen to provide advice and assistance if requested.
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Recommendation 8.1

The AAA recommends that members of the AAA, or professional and qualified cultural
heritage managers, with experience in Indigenous cultural heritage management, working
closely with Indigenous stakeholders/boards/advisory groups etc. be included as
stakeholders in any drafting of legislative or regulatory provisions relating to awareness and
capacity-raising strategies, including establishment of best-practice heritage management
training to encourage compliance with the Acts.

Part 9 Miscellaneous

Given the large number of major problems with thee€nsland Acts, both identified in the
Key Issues discussion paper and not yet addressadybdiscussion, AAA would
recommend a further review of the Acts in five yeaather than seven years.

Recommendation 9.1
The AAA recommends that the Acts be reviewed again in five years.

Conclusion

Many of the problems identified by the AAA in tlsgbmission could be reduced by the
introduction of arindigenous Cultural Heritage Board

In its current form, where developers self-assesgpgts under poorly developed Duty of
Care provisions, the Acts do not enable Indigermusers any substantial control over the
heritage management process. InReview of the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984ustice Elizabeth Evatt (Evatt, 1996: xxiv) madeumber of
recommendations, including:

Recommendation 6.3: Aboriginal Cultural HeritagedBs

Minimum standards for State and Territory legisbatishould include the establishment of
Aboriginal cultural heritage bodies with respon#illyi for site evaluation and for the
administration of the legislation. They should:

* be independent;

» be controlled by Aboriginal members representatiz&boriginal communities;
» have gender balance;

* have adequate staffing, expertise and resources; an

» have access to independent advisors, e.g. anthogsbé, archaeologists

TheQueensland Heritage Act 1992s an independent Heritage Advisory Board tossdvi
the Minister and the regulatory authority aboutisieas regarding built heritage
management. Similar provisions for independenitbige Advisory Boards exist in other
Australian states and territories with respecndigenous cultural heritage management.
No such board exists in the provisions of the ACHAIs recommended, therefore, that a
Queensland Indigenous Cultural Heritage Board (QICHB) be established, in
keeping with Justice Evatt's recommendations.
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Indigenous oversight of cultural heritage and demnel sacred information could be
achieved by setting up the QICHB. This Board caifb serve the purpose of giving
advice about heritage protection and mediate déspetween Indigenous Parties. An
independent Indigenous Cultural Heritage Board@pubvide a less antagonistic
opportunity for dispute resolution, and could digoused to provide advice to the Minister
and the regulatory authority about problems with Att that could be addressed through
policy development, rather than legislative refor®ther States have such advisory bodies.

The QICHB should be set up with the following ditries:

1. a balance of representatives from different regions in Queensland with nominations from
Aboriginal and Torres Strait Islander bodies. Members of the Board should be people
who are recognised authorities on their own sites and traditions.

2. composition of the Board should be 12 Indigenous members with a fair balance of
gender.

3. up to three appointments should be nominated from the Indigenous Cultural Heritage
Coordination Unit of DNRW. These appointments should be professional people with
relevant expertise from within the public service.

4. meetings could be held when required but no fewer than three times a year. There
should be a quorum of eight with at least two female and two male members attending.

Functions of the QICHB

The functions of the QICHB should include:

« Provide advice to the Minister on measures for the effective protection and management
of Indigenous cultural heritage in Queensland, including the management of culturally
sensitive information relating to that heritage;

» Provide advice to the Minister on policy matters relating to the protection of specific
Indigenous cultural heritage places, areas, or remains in Queensland,;

« Provide advice to the Minister on the protection of intangible heritage;

< Provide advice to the Minister on draft policy documents and guidelines;

¢ Provide advice to the Minister on measures to promote the role of Indigenous people in
the protection and management of Indigenous cultural heritage and in the administration
of the Act;

» Develop measures to promote public awareness and understanding of Indigenous
cultural heritage in Queensland.

* Regularly review cultural heritage management procedures as set out in the Act and
associated regulations and guidelines;

» Provide advice to the Minister on performance of the Act (and its administration) against
its stated intensions;

» Regularly review cultural heritage activities and projects in Queensland;

¢ Regularly review Duty of Care assessments;

« Review the determination of s.35(7) Indigenous Patrties;

« Provide advice to the Minister on resourcing needs of NTRBs and ACHBs;

» Provide advice on the updated content of a Register of Indigenous Parties and
addresses for services;

* Review any reports on Indigenous cultural heritage produced by the CHCU.

! Many ideas for the functions of the QICHB camarire.132 of thé\boriginal Heritage Act 2006 (Vic).
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Appendix A - Duty of Care provisions

Introduction

Duty of Care provisions aim to ensure that anyégtlikely to harm cultural heritage (as
defined in Schedule 2 of the Act) first considdrattcultural heritage and takes all
reasonable steps to minimise harm. This aim iseotly not being realised because the
Duty of Care process is flawed, the guidelines aloracognise the full range of cultural
heritage, and the opportunity for oversight of phecess by the regulatory authority is
inadequate. Duty of Care is self-assessed bycadaer based on the nature of impact of the
land use on cultural heritage. Duty of Care Guigks do not take account of the likelihood
of buried cultural heritage, nor is there adequeggilation of the self-assessment process.

1. Problems

1.1 Section 23 of the ACHA, and the Duty of Care Guitkes (issued under s.28 of the Act)
list some of the requirements of ‘Duty of Care’iacs. These actions are not linked to
thelntegrated Planning Act 199TPA), which leads to inconsistency across theeStat
the assessment of developments. Although there ba&n over 20,000 Database
searches since the introduction of the ACHA, tlet flaat there are some 2000
development applications each year in MaroochyeShlione suggests that a large
number of development applications bypass the AGIH4 its provisions completely.
The inability of the State to report on the effigad the ACHA legislation is linked to
the lack of a requirement to report to the regulasmuthority, and to the issue of self-
assessment.

1.2 Self-assessment of a development or other actiiyy to harm cultural heritage is at
the heart of the problems with site protection urttle provisions of s.23 of the ACHA.
Developers are rarely skilled in cultural heritadentification, nor are they trained to
understand the possible impacts of previous diatwze on Aboriginal heritage places.
For example, the Duty of Care Guidelines imply thakevelopment which is planned
for an area in which there has been previous graistdrbance is unlikely to further
affect Aboriginal heritage. Nevertheless, the saivof buried heritage, even in the
most extreme cases of prior ground disturbancebéeas well documented in
archaeological literature (e.g. Haslatal. 2003, McDonalckt al. 2007, Rains and
Prangnell 2002). The failure of the Duty of Cang¢idlines to recognise that
Aboriginal heritage is often buried and therefarevves below the surface of the
ground is a significant problem for the Act’s caipato meet its stated aim ‘to provide
effective protection and conservation of Aboriginaltural heritage’.

1.3 Lack of access to reports of previous culturaltage assessments of an area also
reduces the effectiveness of the Duty of Care apssst. Making accurate decisions
about Duty of Care requires that adequate infoilrnae available relating to the
development area; previous land use activity; titeine of heritage in this area; and the
likelihood that heritage has survived previous lasd.
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2. Suggested measures to rectify the problems

2.1.The assessment of Duty of Care should be the regplity of the regulatory authority,
as itis in other States and Territories, and hetresponsibility of the land user. In the
Northern Territory, for example, there is a syst#mertification for development
projects to ensure consistency across the Territottye consideration of potential
impacts on cultural heritage by development projsosim New South Wales the
regulatory authorities determine the need for a GhlIkbt the development proponent.
In Victoria, the proponent and/tne statutory authority decide if a CHMP is reqdirin
accordance with very specific triggers for a CHMRHe regulations. The mechanisms
for assessing Duty of Care in States and Terrdastber than Queensland not only meet
best practice cultural heritage management reqenesnPearson and Sullivan 1995),
but also enhance certainty for both the culturaitége and the developer.

For Queensland, Duty of Care could be made moee&ft in a number of ways:

a. Under the provisions of IPA, local government auties should be
encouraged to make compliance with the ACHA a doomiof development,
not merely an advisory requirement. In Victoriar, &xample, s. 52 of the
Aboriginal Heritage Act 2006 (VIQequires that a CHMP is completed
beforea permit for development is issued.

b. To achieve reliable assessment of the potentiateffof development on
cultural heritage, an increased role for the reigmyaauthority is needed.

c. As an alternative to the regulatory authority assesDuty of Care
requirements, the Act could make provision for tagge advisors, local
council heritage officers, Aboriginal Cultural Hexge Bodies, Aboriginal
Parties, or a qualified cultural heritage officer@oyed by the land use
proponent to make decisions. All such assessmenifl need to be
reviewed and approved by the regulatory authooitgrisure both consistency
and accuracy.

d. If Aboriginal Cultural Heritage Bodies and/or Abginal Parties are to be
given a role in reviewing development applicatidhgy, too, will need a
substantial increase in resource funding.

2.2.The Duty of Care Guidelines need to be revisedke ticcount of intangible heritage
and the likelihood that buried cultural heritages karvived previous ground
disturbance. Such revision should recognise ti@t®P is needed for most of the
categories defined in the Duty of Care Guidelirzesl not solely for Category 5
developments.

2.3.Assessment of the requirements of Duty of Caremuatlbe effective unless assessors
are able to access as much information as possolet the area in which land use is to
occur. CHMPs and reports prepared as part of e process must form part of the
Database, able to be accessed by Aboriginal Pactiisiral heritage advisors, and land
use managers.

2.4.The appointment of an independent Indigenous Galltderitage Board (see
Conclusion), with State-wide responsibilities, wibalso help to resolve these issues.
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Appendix B — Identification of Aboriginal Parties

Introduction

The reliance on Native Title as the primary basisdetermining the composition of
Aboriginal Parties disenfranchises Aboriginal peopho may have a close connection to
land and heritage without necessarily being abliing to claim Native Title.

1. Problems
1.1 There are significant issues surrounding the ud¢atilve Title to identify Aboriginal
Parties. These issues include:

a.

It is proving increasingly difficult to registBiative Title claims. This has two
separate consequences.

First, even where old claims have ‘failed’, it dandifficult to replace them, leaving
the old claimants as the Aboriginal Parties andeitwe denying others who may have
as good, if not better, claims to enjoy procedtigdits in relation to cultural

heritage.

Second, in some cases these older claims wereypmmrteived anthropologically,
sometimes had only one or two applicants, and weteroperly authorised.
Despite such weaknesses and flaws, the claimsnuanto enjoy procedural rights
under the ACHA even when they do not attract amgedural rights under the
Native Title Act 1993 (CtHNTA) (the primary vehicle under which they were
developed);

Use of Native Title as the preferred basis fooAginal Party registration makes one
of the most critical issues in the management ttial heritage subject to the
vagaries of an entirely separate piece of leg@atihe primary purpose of which is
completely unrelated to cultural heritage. Thisaseworthy in relation to issues
such as strike-outs of claims, and the existenaeflapping claims, amongst other
things (but also see below);

The process of using Native Title as the prefilrasis for determining an
Aboriginal Party is anthropologically ill-informed?eople may have substantial
interests in cultural heritage management despitéaving the dominant Native
Title interest in an area. For instance, priviggNative Title claimants over non-
Native Title claimants does not take account ofl wetlerstood concepts such as
secondary rights in land linked to totemic assomiest It also denies interests in
important historical sites, such as missions asdrkes, on the part of people who
were forcibly removed to such places, many of whighe situated away from
traditional country. As a consequence, such peoplay have difficulty in asserting
a Native Title claim.

. Changing circumstances surrounding many claisss@eate problems. In many

cases, the address for service on a Native Tilendls no longer current, a situation
exacerbated by the recent rationalisation of Reptasive Bodies. The absence of
specified mechanisms to facilitate engagement éxghpre a CHMP (or a Native
Title agreement) is required adds to this problénmeans that there is a real
likelihood that groups will miss out on opportuegiwhile proponents/sponsors can
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assert they have formally complied with or have niegfully sought to comply with
the provisions of the ACHA.

1.2 The absence of a Native Title claim, or at leadtan that was registered as of April
2004, results in a situation little different frahat which existed under tl@&ultural
Record Actwith respect to interested parties. There is eohlanism provided in the
ACHA to determine who meets the broad criteria et under s35(7).

1.3 An additional problem is the disjunction betweerpAginal Parties and Endorsed
Parties, and the absence of a mechanism to joinAtmnsiginal Parties to a CHMP
negotiated prior to their assumption of that staflisere are now several cases where
there has been wholesale replacement of Aborigiagies on claims but where CHMPs
have been negotiated with the displaced applicafi@se displaced applicants can
continue to enjoy Endorsed Party status on a CHMMe under provisions of the
ACHA the new Aboriginal Parties cannot be joinedhe process.

1.4 Setting aside the issue of rationalisation andaodldresses for service, the use of Native
Title Representative Bodies (NTRBs) can also crpatblems. Some NTRBs argue
that they are not resourced to deal with cultuesithge issues and therefore have a
policy of refusing to manage such issues even wifiengare an address for service.
This means that groups represented by such NTRB<maeriously disadvantaged in
procedural issues surrounding cultural heritage.

1.5 The discrepancy between what constitutes an Abwid?arty under a Native Title
claim and the situation where s35(7) applies asuf concern. While a Native Title
claim Aboriginal Party must act as a corporateteiftie. a single individual cannot act
to their own interests or against the interesthefrest of the group), this is not the case
where s35(7) applies. In such circumstances, dimidual can constitute ‘an Aboriginal
Party’, and it is possible to satisfy the ACHA bytering into an agreement with an
individual, without any regard for the existenceottiers who may have equal, if not
better, credentials as regards s35(7). The ontygistance where this problem can be
reduced is where a CHMP is required, as the fopr@iess of public notification can
offset this situation.

1.6 Where there are overlapping Native Title claims ar@HMP (or Native Title

agreement) is not required, it is similarly possiltly virtue of the use of the words ‘an
Aboriginal Party’, to deal with one group of intstg to the exclusion of others who may
also have a claim of equal standing.

1.7 The lack of specified standards to contact Aboagarties other than where a CHMP

or an EIS is required means proponents have no gledance as to what constitutes a

reasonable attempt to contact those Aboriginaliézart

2. Suggested measures to rectify the problems

The above discussion is not intended to suggestlieagACHA dispense with, or replace,
the use of Native Title to assist in determiningovian Aboriginal Party. The problems
arising from the situation that existed under@dtural Record Acwere readily apparent
and no simple formula using some other set of aiferesents itself. It is suggested,
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however, that a range of measures to refine thewcuarrangements should be included in
the amending legislation.

2.1.General matters relating to the identification ddofiginal Parties
While an amended ACHA cannot set parameters oritonsl for theNative Title Actit
could address the current hierarchy of ‘AborigiRalty’. Firstly, it should define what
it means by a failed claim, a term that it not usethe NTA and for which no definition
is provided within the ACHA. Secondly, taking aaot of that definition, it could
establish a higher threshold at which possessi@Ndtive Title claim affords
procedural rights. Thus, for instance, a claim taged because it was not authorised
by a claim group would not afford procedural rigtttghe failed claimants. That is, the
threshold could operate by being better informetbdke circumstances in which a
claim failed.

This solution would require a second tier of Abora Party: those claims that had
failed to pass the revised threshold and thoselpedmo have never had a registered
Native Title claim (or not one registered as of IRRO04).

The ACHA should also be better informed anthropwially. Thus, where well-
developed anthropological data are available, tG&lA should have conditional clauses
that allow those with established interests in land cultural heritage but who do not
constitute the Native Title claim group to haveitlhaterests recognised and to be
granted status as Aboriginal Parties. The obvguestion of who would assess and
make such determinations is discussed below.

The issue of allowing those with valid interestsniportant historical sites to be

involved in their management can be addressed \ipdpa conditioning clause that
provides for this eventuality. That is, a schedlsuch sites can be specified in the
legislation as requiring a broader involvementinterested parties’ as against
‘Aboriginal Parties’. The number of cases to whilsts provision would apply would

not be great and would not prove a major inconvesgdo the vast majority of
proponents but would allow Aboriginal people withlid interests in such cases to assert
those interests.

Finally, the problem of old addresses for serviveutd be confronted by a
comprehensive review, conducted by the Culturalteige Coordination Unit (CHCU),
of all claims to assess the currency of the addogsservice for all Native Title
Aboriginal Parties throughout the State. It shdaddmnandatory to consult the CHCU to
obtain current addresses when attempting to engaggeAboriginal Parties. Resources
for this purpose should be allocated as a priority.

2.2.The issue of determining a s35(7) Aboriginal Party
The process of self-assessment is fraught andesaitt in large numbers of people
making such assessments for single projects, teeng no means of independently
validating such assertions. It is recommendeddtsscretariat linked to an independent
agency (see later sections of this submission)ldhHmicharged with reviewing such
assertions on a project by project basis. A ligiriteria and guidelines would need to
be developed for this purpose.
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2.3.The disjunction between Aboriginal Parties and Esed Parties
This can be addressed by including a clause in7Péat allows a Sponsor the
discretion to offer the status of Endorsed Patte&boriginal Parties who were not
Aboriginal Parties during the notification proced$ie ACHA should also make
explicit that while it is not possible for a Sponso unilaterally revoke the status of an
Endorsed Party who is no longer an Aboriginal Raatizch an Endorsed Party may
voluntarily resign their status.

2.4.Consulting with NTRBs
The independent agency (see below), or the CHCalldhbe charged with consulting
with all NTRBs to determine their interests andresing needs with respect to
assistance with the notification processes assatiaith cultural heritage. Where
NTRBs decline to involve themselves in that noéfion process, or their demands
prove excessive, the existence of a separate cbesire register of Aboriginal Parties
will be essential, with such a register maintaibgdhe independent agency or CHCU,
with addresses for service other than those indud@ the Native Title claim
summary. It should be mandatory for any develogrmpesponent, or any person
wishing to conduct activities that may adversefgetfcultural heritage, to examine
such a register — see also Point 2.1 above.

2.5/2.6_The term ‘an Aboriginal Party’
The term an Aboriginal Party’ should be replaced by the tethe‘Aboriginal Party’
thereby removing the possibility for any one indival or, where there are overlapping
claims, one group to assume such status to therdfsct or disenfranchisement of
others who may have equal, if not better, crednttasuch status.

2.7 Failure of the ACHA to specify mechanisms to engagh Aboriginal Parties
To address the current failure of the ACHA to sfyeciechanisms to engage with
Aboriginal Parties except where a CHMP or NativéeTagreement is required, a
register of Aboriginal Parties, based on a setitérga covering Native Title as well as
s35(7) Aboriginal Parties, should be created. rEiggster would be developed and
maintained by the independent agency (see beloteo€HCU. Examination of the
register, and action to contact registered Aboabiarties, should be a mandatory
requirement to meet the Duty of Care. .
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Appendix C - CHMPs, Risk Assessment and Significarc
Introduction

Separation of site identification and significamssessment from cultural heritage
management planning, as seen in CHMPs, is noh@wiith best practice cultural heritage
management (see Burra Charter 1999; Pearson alinb8ul995: Chapters 4 and 5).
Linking these processes together provides greatéainty for developers that accidental
discovery of cultural heritage will not interferativdevelopment.

1. Problems
Limited use of CHMPs in cultural heritage managenheads to the following problems:

1.1 There are no clear triggers for a CHMP (or altemeatgreement that includes planning
for cultural heritage) unless an EIS is requiredariPA or a Category 5 development
under the provisions of the Duty of Care Guidelirgeglanned. The Act implies that
CHMPs (or alternative agreement that includes ptanfor cultural heritage) are only
needed for major developments. The reality is peining for Aboriginal heritage
should be the responsibility of ddind users (including governments) even for small
projects (i.e. it is not theizeof the project or the nature of tdevelopmenthat should
trigger a cultural heritage assessment; the Aatlshiocus on the identification,
assessment and management of cultural hentalges.

The Act also implies that only physical culturatitege places require a CHMP (or
alternative agreement that includes planning fétucal heritage). Indigenous people
and heritage professionals recognise that inta@adibtitage, and particularly story
places or sacred places with no tangible herite@e be seriously impacted by even the
least invasive development.

1.2 The time limit for the preparation of CHMPs is taloort for complex projects. The Act
sets a time limit for development of a CHMP of &ysl The setting of a time limit for
the finalisation of a CHMP does not recognise @ glexity of projects which have
difficult cultural heritage issues to be addressed.

1.3 The significance assessment provisions of the AGHIAvell short of best practice
cultural heritage management. There are two iSsees

a) Cultural heritage identification and significanasassment are divorced from the
CHMP process. Best practice cultural heritage mameent (e.g. Burra Charter
1999; Pearson and Sullivan 1995) emphasises tir@fisance_musguide cultural
heritage decision-making. Accreditation provisiomgheAboriginal and Torres
Strait Islander Heritage Protection Act 1984 (Cthjjuire separation of significance
assessment from management constraints (such disduavailability or site
damage), but this does not mean that a CHMP shmmufstoduced without an
inventory and assessment of the resource. Wifbloggical assessment of a
proposed development locale it is virtually impbssito predict the occurrence of
cultural heritage and hence it is impossible talpoe a CHMP that takes account of
Aboriginal knowledge of heritage, and concernsti@magement, conservation, or
salvage. Such unreliability and uncertainty cadl®o accidental discovery of, and
subsequent harm to, cultural heritage that caryaiaelopment and distress
traditional owners.
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b) Assessment of social significance, which is theddas significance to Indigenous
peoples, only addresses one component of signdé&cand generally ignores a
variety of other levels of significance recognisgdhe Burra Charter.
Archaeological and anthropological significance majimes differ from Aboriginal
and/or Torres Strait Islander significance. Altgbuhe ACHA rightly emphasises
Indigenous heritage values, to ignore scientigmgicance can lead to the
destruction of very important places, particuldnlyied sites, not known to
Indigenous people. As an example, Lake Mungo wala@e not known to
Aboriginal people until it was investigated by aaeblogists in the late 1960s and
early 1970s. This site is now on the World Hertagst because its scientific and
Aboriginal significance was demonstrated throughdb-operative assessment of the
place by traditional owners and archaeologists.

1.4 There is no clear opportunity for an annual (or enfoequent) review of the status of
cultural heritage work in Queensland, suclstate of the Environmergporting. In
other States and Territories, annual reviews cgrofitate-wide reporting mechanisms
allow developers and heritage professionals to kwbwat has happened with respect to
cultural heritage. A similar process for Queendlamuld greatly enhance the
effectiveness of the operation of the ACHA.

1.5 The provision in the Act for alternative agreemenisich exist outside the CHMP
framework, has the potential to remove developraetvity from the purview of the
Department of Natural Resources and Water. Suemmalkive agreements can operate
outside the conditions of the Act and thereforesiolat any process of scrutiny or
registration. Alternative agreements cannot berparated into the Database and are
therefore not available for incorporation into awhedge system. The Act, and the
regulatory authority can ensure that CHMPs mesdtir@stice standards for heritage
management, but alternative agreements cannovissved to ensure they too meet
high standards.

2. Suggested measures to rectify the problems

2.1. The regulatory authority, rather than the develapnpeoponent, should determine
whether a CHMP or other form of study is requirgsipoccurs in other States.
Alternatively, a developer could present a CHMRBhwregulatory authority for
assessment and approval. This is similar to thegss used to obtain a Certificate to
Destroy heritage places in NSW. Clearly this aptimuld require increased
resourcing for the regulatory authority.

Triggers for a CHMP (or alternative agreement theludes planning for cultural
heritage) need to be more than an EIS or CategdevBlopment. Triggers for
CHMPs (or alternative agreement that includes pramfor cultural heritage) for
research, minor developments, or government pojéet are likely to impact on
cultural heritage (as determined by traditional even heritage professionals or the
regulatory authority, not the land user) need tinbkided in the Act or regulations.

2.2. If time limits are to remain in the Act, then arfaichy of timeframes needs to be
recognised to accommodate complex projects. Tiaigtthy needs a facility to extend
time limits if unanticipated complexity is revealédring the CHMP process. Time
limits should be part of regulations, and not tfet, Ao that they can be more easily
negotiated or varied.
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2.3. a) Assessment of significance should be a requiméwwiehe CHMP_planningrocess,

2.4.

2.5.

not a component of the CHMP for implementationrattte finalisation of the
CHMP. Currently an assessment of an area for a Bi#Woluntary (s.2.8 of the
CHMP Guidelines). This provision should be madendadory. This would ensure
that cultural heritage assessment in Queenslantsrbest practice provisions as
outlined in the Burra Charter and in cultural heegé texts such as Pearson and
Sullivan (1995), and as has been implemented iergthisdictions, such as New
South Wales, Victoria and the Northern Territory.

b) Requirements for significance assessment neggttgnise that both
Aboriginal/Torres Strait Islander (social) asdientific (archaeological,
anthropological and historical) significance neeth¢ assessed as part of the CHMP
planning process.

Grey literature needs to be submitted to the regrauthority and be included in the
Database as a research tool. In Victoria, for g@olapreports on cultural heritage,
known as ‘grey literature’, are legal documents aralavailable for reference. The
16th General Assembly of ICOMOS - the Internatidiady that established policies
for best practice cultural heritage management glolaal scale — meeting in Quebec,
Canada, in October 2008 passed the following résolwvith respect to making
archaeological reports available for reference:

ICOMOS and its National Committees encourage gavent heritage agencies to
enable public access to the results of archaeoldgruiry undertaken as part of
development projects, environmental impact statésremd other non-research based
archaeology.

Consequently, the recommendation made here failgerigrey literature’ (i.e.

CHMPs) to be publicly available through a contrdlaccess process is a recognised
aspect of best practice cultural heritage managemfmannual report to Parliament,

to be made available to the public, should alsprieeared by the Cultural Heritage
Coordination Unit of DNRW. In this report, CHMPsauild be summarised, and data
about numbers of sites reported, registered, dgtpretected, destroyed, managed, etc.
should be made public, such asSirate of the Environmergports.

The provision for alternative agreements shouldibearded. All projects likely to
harm cultural heritage should be subject to thefowed) provisions for a CHMP.
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